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SUMMARY: This document announces the
final publication of the Federal Avistion
Administration policy on the use of
airport revenus and maintenance of a
self-sustaining rate structure by
Federally-assisted airports. This
statement of policy C'Final Poliey™) was
required by the Federal Aviation
Administration Auchorization Act of
1994, and incorporates provisions of the
Federal Aviation Administration
Reauthorization Act of 1996. The Final
Policy is also based on consideration of
comments received an two notices of
proposed policy issued by the FAA in
February 1996, and December 1996,
which were published in the Federal
Register for public cnmment The Final
Policy describes the scope of airport
revenue that is subject to the Federal
requirements on airport revenue use and
lists those requirements. The Final
Pulicy also describes prohibited and
permitted uses of airport revenue and
outlines the FAA's enforcement policies
and procedures. The Final Policy
includes an outline of applicable record-
keeping and reporting requirements for
the use of airport revenue. Finally, the
Final Policy includes the FAA's
interpretation of the obligation of an
airport sponsor to maintain a self-
sustaining rate structure to the extent
possible under the circumstances
existing at each airport.

DATES: This Final Policy is effective
February 16, 1999.
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Kevin Kennedy, Atrport Compliance
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Outline of Final Policy
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bebriuars 26, T99e Proposed Polie
and addrecssed four particular issaes in
nrore Aetard in the Sapplemental Notice
of Proposed Policyv dated December 18,
L3960 Supplemental Noticed, The Final
Poticy mcludes provisions required by
the Federal Aviation Administration
Authurization Act of 1994, Public Law
103-305 {August 23, 1994; (FAA
Authorization Act of 19941, and the
Alrport Revenue Protection Act of 1996,
Title VIII of the Federal Aviation
Administration Reauthorization Act of
19496, Public Law 104-264 (October 9,
1996}, 110 Stat. 3269 (FAA
Reauthorization Acr of 1996}, The Final
Policy also includes changes adopted in
response to comments on the Proposed
Policy and Supplemental Notice.

The Final Policy contains nine
sections. Section | is the Introduction,
which expliains the purpose for issuing
the Final Polinv and lists the statutory
authorities under which the FAA is
acting.

Section I, "Definitions,”” defines
federal financial assistance, airport
revenue and unlawful revenue
diversion.

Section III, " Applicability of the
Policy,” describes the circumstances
that make an airport owner or operator
subject to this Final Palicy.

Section IV, “Statutory Féequnemems
for the Use ol Airporr Revenue,”
discusses the statutes that govern the

use of airport revenue,

Section V., "Permitted Uses of Airport
Revenue,” describes categories and
examples of uses of airport revenue that
are considered 1o be permitted under 49
LS. C 471070y The discussion is not
itended to be a complete Tt of all
permitted uses but is intended ¢
proniede examples P pract al
ariichinee.
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Section IX, "Monitoring aned
Complianice.” describes the FAATS
activities for monitoring airport sponsor
compliance with the revente-use
requirements and the requirement for a
self-sustaining airport rate structure and
the range of actions that the FAA mayv
take 1o assure compliance with those
requirements. Section IX also describes
the sanctions available to FAA when a
sponsor has failed to take corrective
action o cure a violation of the revenue-
use requirernent.

far (ln

Background

Governing Statutes

Four statutes govern the use of airport
revenue: the AAIA: the Airport and
Adrway Safety and Capacity Expansion
Act of 1887; the FAA Authoriration Act
of 1994: and the FAA Reauthorization
Act of 1996. These statutes are codilied
at 49 USC 47101, et seq.

Section 511(a}(12) of the AAIA, part
of title V of the Tax Equity and Fiscal
Responsibility Act, Public Law 97-248,
now codified at 48 USC 47107 (b))
established the general requirement for
use of airport revenue. As originally
enacted, the revenue-use requirement
directed public airport owners and
operators to “'use all revenues generated
by the airport * * * for the capital or
operating costs of the airport, the local
dirport system, or other local focilities
which are owned or operated by the
owner or operator of the airport and
divecthe related to the actual
Hansportation of passenpers or
propoeriy,

The oripinal
alss contairoad an exception, or
ararsdfathier” provision, permitgng
CrLain uses Sf Birpants res epne 5o et
ot prrposes dhat previaee the S

Phee Sirport and Adrway Safore ond
Capar ity [apansion Act of 137 Tablic

TOVETHIC-TISe Teqitierent

Pane 106 22 D ember 200 FIST .
partees ek thie nerpaintedd e of airport
o ensies to ponaitort e e thas are
sttty e el e e i
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pecpnted oo s v e Lo foe
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spent on the atrport o, in the case of
state taxes o ay tation fuel soare

AV RGN PEOZEAITS OF D0Ise ibdation on
or off the arport, and slighthy mioddified
the prandiather provision,

he FAA Authorization Act ol 1994
Act included three scectons regarding
HFPOTT reserne,

Section O added a policy statement
to Fitle 49, Chapter 471, "Adrport
Divelopment,” concaning the
preexisting requirement that airports be
as selt-sustaining as possible, 49 USC
§47 101} (13}

Section 111 added a new sponsor
assuratice requiring airport owners or
operators ta submit to the Secretary and
to make available to the public an
annual report listing all amounts paid
by the airport to other units of
government. and the purposes for the
payments, and a listing of all services
and property provided to other units of
government and the amount of
compensation received. Section 111 also
requires an annual report to the
Secretary containing information on
airport finances, including the amount
of any revenue surplus and the amount
of concession-generated revenue.

Section 112(a) requires the Secretary
to establish policies and procedures that
will assure the prompt and effective
enforcement of the revenue-use
requirement and the requirement that
airports be as self-sustaining as possible.

ection 112(bj amends 49 USC
§47111, "Payments under project grant
agreements,” to provide the Secretary,
with certain limitations, to withhold
approval of a grant application or a new
application to impose a Passenger
Facility Charge (PFC) for violation of the
revenue-use requirement. Section 112{c)
authorizes the Secretary to impose civil
penalties up to a maximum of $50,000
on airport sponsors for violations of the
revenue retention requirement. Section
112(d} requires the Secretary, in
administering the 1994 Authorization
Act’s revenue diversion provisions and
the AIP discretionary grants, to consider
the amount being lawfully diverted
pursuant to the grandfathering provision
by the sponsor comipared to the amonnt
being sought in discretionary grants in
reviewing the grant apphication,
Consequently, in addition to the
probibition against awarding grants (o
Attport sponsors that have ilegalhy
divierted revenue, the FAAN considers the
taw ful div ersion of aft port revenues by
dirport sponsors ander the grandfuther
provision as a Factor militating against
the distribution of discretionarn, grants
to the airpore, if the amounts being
fov bty dhiverted exceed the amoants o
Lnelutby chiverted i the depor s fist
vear alter Nuapose 230 1994

Section Fr2wed o shich amended the
At dlead Fax et 49 USC
SA0TIGRB 2L prohibis a Soue,
pulitical subdiviston, or an authority
acting for 4 State or political subdivision
from collecting a new tax, fee. or charge
which is imposed exclusively apon any
business located at a commercial service
HTpart or operating as a permittee of e
dirport. other than a tax, fee, or charge
utilized for airport or deronautical
purposes.

Title VIIT of the FAA Reauthorization
Actof 1996 included new provisions on
the use of airport revenue. Among other
things. section 804 codifies the
preexisting grant-assurance based
revenue-use requirement as 49 U.S.C.
§47133. Section 804 also expands the
application of the revenue-use
restriction to any airport that is the
subject of Federal assistance.

Section 805, codified as 49 U.S.C.
§47107(m) et seq., requires recipients of
Federal assistance for airports who are
subject to the Single Audit Act o
include a review and opinion on airport
revenue use in single audit reports.

Under section 47107(n), the Secretary,
acting through the Administrator of the
FAA, will perform fact finding and
conduct hearings in certain cases; may
withhold funds that would have
otherwise been made available under
Title 49 of the U.S. Code to a sponsor
including another public entity of
which the sponsor is a member entity,
and may initiate a civil action under
which the sponsor shall be liable for a
civil penalty. if the Secretary receives a
report disclosing unlawful use of airport
revenue. Section 47107(n) also includes
a statute of limitations that prevents the
recovery of funds illegally diverted
more than six years after the illegal
diversion occurs. The Secretary is also
authorized to recover civil penalties in
the amount of three times the
unlawfully diverted airport revenue
under 49 U.S.C. §46301{n}{5).

Section 47107(0) requires the
Secretary (o charge a minimum annual
rate o interest on the amount of any
ilegal diversion of revenues, Interest s
due from the date of the illegal
diversion,

Section 47107 035] imposes a statute
of imitation of six vears after the date
anw hich the expense is incuried for
repaviment of sponsor clivims for
reimbursemient of past expenditares and
contributions an behall of the sirport. A
spotisor mas claim interest on the
amount doe for reambossement, o only
front the date the Secretay determine,
that the ditport owes a SPUTISOS

Proceducal History

b response to prov isions in the 1004
Authorization Aot the FAN issied the
Proposed Policy. i61 FR 7134, Fobruary
26, 1096) After reviewing all comments
received inresponse to the notice, the
FAM fssued the Supplenental Notice on
December 1 1996, and requested
funther public comment. 161 FR 66735,
December [8, 1996) Although the FAN
published both documents as proposed
pulic fes, both notices stated that the
FAA would apply the policies in
reviewing revenue-use issues pending
publication of 4 final policy.

The Departiment received 32
comments on the Proposed Policy and
received 50 comments on the
Supplemental Notice. Comments were
received from airport owners and
operators, airline organizations, transit
authorities, and affected businesses and
organizations. Most of the commenters
were airport owners and operators. The
Atfrport Council International-North
America and the American Association
of Airport Executives also provided
comments supporting the sponsor/
operator positions. Two rnajor groups
commented on behalf of the airlines—
the Air Transport Association of
America and the International Air
Transport Association.

The Aircraft Owners and Pilots
Association and the National Air
Transportation Association commented
on behalf of the general aviation and
private aircraft owners. AOPA was
primarily concerned with sponsor/
airport accountability and the prompt
and effective enforcement of the
revenue diversion prohibitions.

Several port authorities, transit
authorities, environmental groups, other
public interest groups, trade
associations, private businesses and
individuals commented on a variety of
specific issues.

The following discussion of
comments is organized by issue rather
than by commenter. Issues are discussed
in the order they arise in the Final
Policy. Alrport proprictors and their
representatives whao took similar
positions an ancissue are collecrively
referted to as Tabiport operators.”’
Nrlines and airline rrade associations

are referred to as air carriers” when the
srganizations took common positions.
The summary of commernts is intended
to represent the general divergence or
correspondendc e inconmenters’ views
onovarious issues [ is not intended 1o
be an exhaustiv e restatenent of the
COMIBeTHS Tec el el

by addivion, toawy comuments on the

ofiginal notice of proprosed polioy were
addressed i the supptemental nonce,



7698 Federal Register

Vol 64 Noo 30 Tuesdav, February 16,

1999 Notices

Flicse connents are not adddressed
again in this dhisoassion,

Phe FAN considered sl comments
receined, even il they are not
specifically rdentified in this sununars,
Discussion of Comments by Issue
Lo Applicability
& Apphicabitity of Policy 1o Privatelds
Ouned Nirports

In accordance with the statutes in
effect at the time it was published, the
I'roposed Policy applied only to public
agencies that had received AP grants
for airport development. The Proposed
Policy included a specific statement that
it did not apply to privately owned
airports that had taken AIP grants while
under private ownership. The
Supplemental Notice did not modify
these provisions.

The Comments: A public interest
group concerned about reducing airport
noise and mitigating its impacts
recommended that the policy should
apply to operators of privately owned
airports.

Final Policy: The new statutory
provision added by the Reauthorization
Act of 1996, governing the restriction on
the use airport revenue, 49 U.S.C.

§ 47133, does not differentiate between
publicly or privately owned airports.
The statute applies to all airports that
have received Federal assistance. Under
the AAIA certain privately-owned
airports that are available for public use
are eligible to receive airport
development grants. As a result. any
privately owned airport that receives an
AlIP grant after October 1, 1996, (the
effective date of the FAA
Reauthorization Act of 1996}, is subject
1o the revenue use requirements. The
applicability section of the Final Policy,
Section [IL, is modified to reflect the
expansion of the revenue-use
requirement to include privately-owned
airports.

b. Applicability of Policy to Publicly
and Privately Owned Airports Subject (o
Federal Assistance

As aresult of the same change in the
Law . recipients of Federal assistance
provided afrer October 11996, ather
than AP grants, are also subject to the
Fevente-use restrictions, However, the
Reauthotization Act of 1396 did not
define Federal assistance, and the
fepislative history does not provide
ouidance on the meaning ol this term,
I addition, it did not explic v addiess
the status of airports that received
Federal assistance other than AP
airpott decelopment prants befote
Crctober o996, and theodfore were ot
already bourud By the revenue ase

resirictions, These tssoes are addressed
my the Final Polioy, based onthie FANSS
teviewe ol the statute, ity lepistative

Bistory and relevant judicial decisions,

Applicabiliny of the res enue-use
veguirement under 8 47133 depends on
the definition of the term “kederal
assivtance I the absence of guidance
in the statate and tegistative history, the
FAG has relied onthe interpretation
given to the similar term “Federal
financial assistance’ in Federal
regulations and court decisions. 28 CFR
part 41, Implementation of Executive
Order 12250, Non-discrimingtion on the
Basis of Handicup in Federally Assisted
Programs,” section 41.4(e} establishes
the definition of "Federal financial
assistance’ for all Federal agencies
implementing 8§ 504 of the
Rehabilitation Act of 1973, 29 U.S.C.
§794. That definition is in turn subject
to the limitation of the Department of
Transportation v. Paralyzed Veterans,
477 U.S. 597 (1986} (Paralyzed
Veterans), which specifically addressed
the issue of whether certain facilities
and services provided by the FAA in
managing the national airspace system
constituted federal assistance. That
decision held that the provision of air
navigation services and facilities to
airlines by the FAA did not make the
commercial airline passenger service a
Federally assisted program within the
meaning of § 504.

The FAA's interpretation of the term
“Federal assistance’ is included in
Section II of the Final Policy.
Definitions. The Final Policy's
definition of "Federal assistance”
adapts the generalized language of 28
CFR §41.4(e) to the specific
circumstances of airports receiving
Federal support and reflects the holding
of the Paralyzed Veterans decision. The
definition lists as Federal Assistance the
following:

(1) Airport development and noise
mitigation grants:

t2) Transfers, under various statutory
provisions, of Federal property at no
cost ta the airport sponsors; and

13) Planning grants related o a
specific airport.

Under this definition, FAA
installation and operation of
navigational aids and FAA operation of
control towers are not considered
Federal assistance, basecd on the
Supreme Court decision in Paraly ced
Veterans, Similartv. the FAA does not
consider passenger facility charges
RO 1o be Federal assistance even
though PECs iy be collecred ondy with
approval of the FAN

Nrport development andd noise
mitigation grants are considered Foderad
assistance because they apply 1o a

specific adrport, and that mrport is,
therefore, subject to Federal
assistanice” under the statute. Traosfers
of Federal property to an airport are
considered Federal assistance because
they also apply o a specilic atrport.
Planning grants muas apply toaspedific
airpott or may be more general in
nature, Under § 47133 the FAA
considers unly planning grants related
to a specific airport to be Federal
assistance.

However, not 4l airports that are the
subject of Federal assistance are
necessarily hound to the revenue-use
assurance simply by the passage of
§ 47133, Established Federal grant law
prevents a statute from being construed
to modify unilaterally the terms of
preexisting grant agreements absent a
clear show ing of legislative intent to do
so. Bennett v. New Jersey 470 U.S. 632
(1985), 84 L.Ed 2d 572, 105 S.Ct. [555.
Neither the statutory language nor its
legislative history indicates an intent by
Congress to apply §47133 to impose the
revenue-use requirement on airports
that were not already subject fo it. By
contrast, a recent example of
Congressional intent to modify
preexisting grant agreements exists in
5511 (a)tt4) of the Airport and Airway
Improvement Act of 1982, 49 USC App.
2210(a) (14}, which was recodified at 49
USC 47107(c}(2)(B). That subsection,
which was added to the AAIA in 1987,
established requirements for the
disposal of land acquired with Federal
grants that is no longer needed for
airport purposes. The statute by its
terms applied to an “airport owner or
operator [who] receives a grant before
on or after December 31, 1987" for the
purchase of land for airport
development purposes. This language
demonstrated a clear Congressional
intent to modify preexisting grant
agreements. The language of §47133
and its legislative history lacks any such
express direction.

Therefore, the FAA does not interpret
§ 47133 to impose the revenue-use
requirements on an airport that was not
already subject (o the revente use
assurance on Octoher 1, 1996, An
airport that had accepted Surplus
Property from the Federal govermment,
but did not have an AIP grant in place
o October 1 E996, would not be
subject 1o the tevenue-use requirement
by operation of 5471530 I that afiport
accepted additional Federal propetty or

accepted an AP prant onor after
October 11946, the afrport would be
subject to the tevenue use teguirenent,
As discussed below, by eperation of
AT the revenuie ase roquirenient
wondd remmain i effect as long as the
airpart functroned as e airpore,
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For adrports that vocre alteads subjpect
P The Tov ene-nse toquite ment o
Clatober £ 1396 and those thuit become
stbject to the requirement after that
date, the effect of 47133 i 1o extend
the duration of the tequiement
indefingely . This application is not
expliciv i the staviie and relerence
the Tegistative history of the sttute is
necessary to determine congressional
ttent and the specific meaning and
application of the statutory Language.,
Ihe legistative history of § 47133 makes
it clear that Congress enacted § 47135 to
extend the duration of the revenue-use
requirement for airports that are already
subject to it. In describing an earlier
version of §47133, the Commiuee on
Transportation and Infrastructure of the
House of Representatives stated that the
reason for the change was because
“revenue diversion burdens interstate
commerce even if the airport is no
longer receiving grants. In recognition of
this fact, the bill applies the exact same
revenue diversion prohibition to
airports that have a FAA certificate
[modified to airports that are subject to
Federal assistance in conferencel as now
applied to airports that receive AIP
grants. For the most part, these will be
the sume airports.” H.R. Rep. 104-714
(July 26, 1996) at 38, reprinted at 1996
LS Code, Congressional and
Administrative News at 3675. The
report further stated that broadening the
prohibition would “"make it clear that an
airport cannot escape this prohibition
[on revenue diversion] by refusing to
accept AIP grants|;]”" remove “'this
perverse incentive to refuse AIP grants
* * *|;].7" and “once again [encourage)
all airports to use available Federal
money to increase safety, capacity, and
tecluce noise.”" Id.

Any airport that had an outstanding
AlIP grant agreement in effect on October
1. 1996, was already bound to the same
revenue use assurance that is contained
in §47133. Because § 47133 is extending
the duration of an existing obligation,
there is no conflict with the principle of
Federal grant law outlined above,

. Relationship of Final Policy o
Adrport Privatization

Iy the applicabidity and definition
section of the Proposed Policy, the FAA
stated that proceeds [rom the sale of the
cntire airport as weltl as from individial
parecls of Lind would be considered as
arport revene. Fhe FAN also stated
thiat 1t did not interd to effectively bar
afrport privatization buitiatives,” and
thiat thes FAN sonld rake irdo aeconnt
Cthe speciad conditions and constrains
inprosed Byothe fact ol a0 hange i
onnershinp ol the airport, " 61 Fed Reg.
at FHIO The BAN proposed to remain

Copenand Hexable inospecify ing
conditions on the use of res enae that
woll protect the pubhic interestad
fdfith the requitements and objectives of
477w nhout annecessariby
interfering with the appropriate
privatization of airport mltastruciare.”
il

Adrport opreratorst A tumiber of airport
aperators expressed concern that the
guidance in the Proposed Policy was tao
ambiguous to encourage privatization
and might discourage privatization
initiatives. One operator suggested that
the FAA should take a flexible approach
w the proceeds of a privatization
transaction when an airport’s
concession revenues are sufficient to
allow a public owner to use some sales
proceeds for nonairport purposes
without increasing fees charged to
aeronautical users and without
continuing a need for Federal subsidy.
Another airport operator suggested that
the financial terms of a transaction
would reflect the Jocal circumstances in
which the transaction was negotiated
and recommended that the FAA account
for this fact in reviewing revenue
diversion claims.

Alr carriers: ATA adamantly opposed
the sale or transfer of a public use
airport in a situation when such an
action would cause airport revenue to
be taken off the airport. ATA believes
that the FAA does not have the
flexibility or the statutory authority to
require anything less than 100%
compliance under 49 USC § 47107(b).

General aviation: The AOPA is
concerned that the policy gives the
impression that airport privatization is a
fully resolved issue. The AOPA believes
that the policy must avoid any
implication that the issue is resolved or
that the FAA endorses privatization,

Other commenters: Three public
interest organizations addressed the
issue of privatization from different
perspectives. A group concerned with
preventing and mitigating airport noise
suggests that the FAX must ensure that
adequate funds remain available (o meet
current and fatare airport noise
mitigation needs. This group
tecommended that, belore approving a
rransfer, the FAA should eonduct a
thorcugh audit of the airport's
complianece with nofse compatibility
requirements. plans, and promises, and
that the FAA should assess the
adequacy of resorrces 1o address noise
compatibiliey problems. The FANA
shiould also requiiie enforcenyn
mechaniams o costre implemenitation
of noise compaabilit, and mitipation
meastes s o condition of thie safe o
transfor

Pvoather grongs supported i patioy
that does not discaurage anport
pirivatization Uine of these suggested
that the FAN consider defederativanon
of airpurts. The comments regarding
defederalization are bevond the scope of
this proceeding, because they would
require statton s hanges,

Final Policy The Final Policy adopts
the basic appraach of the Proposed
Policy tovward privatization, with some
language changes for clarity and
readability - In addition, the Final Policy
explicidy acknow fedges the Afrport
Privatization Pilot Progran.

Guidance on the process for obtaining
FAA approval of the sale or lease of an
airport is contained in FAA Qrder
5190.6a, Airport Compliance
Requirements. The Final Policy is not
intended to modify the process in any
way. FAA approval is required for any
transfer. including those between
government entities. The Final Policy
makes clear. however, that in processing
an application for approval the FAA
will: {a} treat proceeds from the sale or
lease as airport revenue; and (b} apply
the revenue-use requirement flexibly,
taking into consideration the special
conditions and constraints imposed by
a change in ownership of the airport.
For example, as is noted in the Final
Policy, if the owner of a single airport
is selling the airport, it may be
inappropriate to require the seller to
simply return the proceeds to the
private buyer to use for operation of the
airport.

The FAA requires the transfer
document to bind the new operator to
all the terms and grant assurances in the
sponsor's grant agreement. The FAA
retains sufficient authority and power
through its grant assurances to ensure
compliance by the new owner with all
of its obligations. including any grant-
based obligations relating to mitigation
of environmental impacts of the airport;
to conduct sponsor audits and to take
other appropriate action to ensure that
the airport is self-sustaining.

The Final Policy's approach o
privatization does notrepresent, as ATA
supgests, tess than 100 percent
complhiance with the revenue uyse
tequircment. The FAA agrees with the
ATA that we cannot vaive that
regquirement. Rather, the FAN has
committed to exereise its aithority o
interpret the requirement ina flexible
way o account for the unigue
circumstances prosented by a change of
ownership,

The Final Policy is not an
codotsement of privatization and it docs
potresolve the policy debate abiond
pebvatioatiore BAN wllb e ontinue 1o
review the sade o fease of i adtport on
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acase byocase Buisds, o bading transfees
proprosed unde rthe Srpornt
Procatization Pdot Program, 49U S O
17134 created by § T3 of the FAN
Reauthorizaton Aot of 1996, The
demonstration program authorizes the
FAN to exempt five airports from
Federal statutory and regalatory
reguirements governing the use of
dirportres enue, Under the program. the
FAN can exempt atg airport sponsor
from its obligations to repay Federal
grants, to teturn property acquired with
Federal assistance, and o use the
proceeds of the sale or lease exclusively
for airport purpuses. The latter
exemption is also subject to approval by
the air carriers serving the airport.

The FAA notes the concerns that the
revenue-use requirement may
discourage privatization. Congress
addressed this prospect by enacting the
Privatization Pilot Program, which
authorizes the FAA to grant exemptions
from sections 47107(bj and 47133 o
permit the sponsor to use sales or lease
proceeds for nunairport purposes, on
certain conditions. That exemption
would not be required unless sales or
lease proceeds were airport revenue. In
addition, the FAA will consider the
unique circumstances——financial and
otherwise—of individual transactions in
determining compliance with section
47107 (b). and this should address to
some degree the commenters’ concerns
about privatization.

d. Effect of §47133 on Return on
Investment for Private Airport Owners
or Operators That Accept Federal
Assistance

By extending the revenue-use
requirement to privately-owned
airports, § 47133 requires the FAA to
consider a new issue--the extent to
which a private owner that assumes the
revenue-use obligation may be
compensated from airport revenue for
the ownership of the airport. Section
47133 prohibits all such private airport
owriers or nperators from using airport
revenue for any purpose other than the
capital and operating costs of the
airport. However, the FAA does not
consider section 47133 to preclude
private ovvners or aperators from being
paid or reimbursed reasonable
compensation for pros iding airport
nunagement services, Privide operators,
presentiv, provide airport managrement
services at o muamber of dirports. In
many cases, these airports are publicly
owned and subiject (o e res ennre-ase
requirement. The private operator is
providing these services ander some
form of contract with the pubdic aarer.
Fhese services are considered part of the
aperating cost of the airport oweer and

the fees canche patd from aicport
Peh enue

Fois veasonable to equate private
operators nunaging pablich owned
dirports soith private ;v net aperators
managing privately owned or leased
aitports. Toavoid any confusion of the
issue, reasonable compensation for
Mdfazentent services pros ided by the
owner of a privatelv-ovoned aitport is
identitied as a permitted use of airport
revente in the Final Policv.

Private airport omners may typically
expect a return on their capital
investment. Such investment could be
considered a capital cost of the airport.
In the case of private owners or
operators of airports who have assumed
the revenue-use obligation, that
obligation would limit the ability to use
the return on capital invested in the
airport for nonairport purposes. In
particular, the FAA expects private
owners to be subject to the same
requirements governing a self-sustaining
airport rate structure and the recovery of
unreimbursed capital contributions and
operating expenses from airport revenue
as public sponsors. Under section
47107)(5), private sponsors— like
public sponsors—may recover their
original investment within the six-year
statute of limitation. In addition, they
are entitled to claim interest from the
date the FAA determines that the
sponsor is entitled to reimbursement
under section 47107 (p}). Any other
profits generated by a privately-owned
airport subject to section 47133 (after
compensating the owner for reasonable
costs of providing management services)
must be applied to the capital and
operating costs of the airport.

This interpretation is required by
provisions of 49 U.S.C. 47134, the
airport privatization pilot program.
Section 47134 authorizes the FAA to
grant exemptions from the revenue-use
requirement to permit the private
operator to “earn compensation from
the operations of the airport.” This
exemption would not be necessary if
section 47133 did not restrict the
freedom of the private owner ol 4
Federally assisted airpott to use the
profits from the investment in the
airport for nonairport purposes. This
hiterpretation does not vireasonably
hurden private owners, because they
receive a benefit tin the form ol cither
Federal property added v the aitport or
Foderal grant funds) in exchange for
asstning the restrictions on the use of
thedr prodit,

v Grandfather Provisions

Fhe Proposed Policy michuded
divcrsson of the prandiather provisions
of section 47 107:0) i the section on

permitted uses of arport revenae. Tha
diccvssion e luded a Hst of examples
of financing obligations and statutory
provisions that had been previousiy
found by the Departiment of
Transportation to confer geandfather
status,

The Conuments: Tuwo airport operators
commented on this issue. One is an
airpart operator whose status ander the
grandfather provisions was under
consideration by the FAA when the
Proposed Policy was published. s
concerns were addressed by the FAA's
consideration of its individual situation.

The second commenter is airport
operator already established as a
grandfathered airport operator. This
commenter recommends that the Final
Policy continue to recognize the rights
of grandfathered airports.

inal Policy: The Final Policy
continues to recognize the rights of
grandfathered airport ow ners set forth at
title 49 U.S.C. 47107(b}(2) and 47133.
To qualify an airport for grandfathered
status, the statute requires that local
covenarits, assurances or governing laws
pre-dating September 2, 1982, must
specifically pledge the use of airport
generated revenues to support not only
the airport but also the general debt
obligations or other facilities of the
owner or operator. However, the Final
Policy is modified to reflect the
requirement in the 1996 FAA
Reauthorization Act that the FAA
consider the increase in grandfathered
payments of airport revenue as a factor
militating against the award of
discretionary grants.

f. Applicability to Non-municipal
Airport Authorities
Lehigh-Northampton Airport
Authority (LNAA) LNAA asserted that
the airport revenue-use requirement
does not allow FAA to regulate airport
transactions with non-governmental
parties and does not empower FAA to
override state and local laws governing
the use of airport revenue for airport
matketing and promotional activities,
The commenter advanced a number of
arguments as to why FAA does not have
authority to restrict such transactions.
First, Congress has shaped the revenue
diversion statute to identify financial
irtegularities in dealings between an
dirport erterprise account and another
unit of government. The statute Jdoes not
contemplate FAN regulation of airport
financial relationships with non-
govertunent parties. Secored Congress
did not intend the “capital or operating
costs” tangage i the revenue dis erston
statute to awthotize g new Federal
repulatory scheme to nartow the fupes,
ot fevels of ditport expenditures beyaond
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woha s Tegad nder applic able stare and
fowal b Thidrd, there s vt a statatory
tequirenient for FAN o regulate ainpont
expenditires [or oty events or
chartable contnthations in the absence
uf facts suggesting that such
expenditures are the result of undue
inflaence by a governmental unit

Fhe TNANA careendy has g case
pending before the FAN under FAR Purt
13, inwhich certain expenditures that
LNAA charactetizes as marketing and
promotional expenses are being
examined for consistency with the
revenue-use requirement. ENAA's
assertions swith respect to its own
promotional activities will be addressed
by the FAA in that proceeding. To the
extent that LNAA's practices were
inconsistent with this Final Policy,
LNAA will have an opportunity to argue
that the Final Policy should not be
applied to its situation.

The general issues of the use of
airport revenue for marketing and
promaotional expenses and charitable
donations are discussed separately
below.

The FAA is not modifying the
applicability of the Final Policy based
on LNAA's other concerns. The
language of section 47107 (b) explicitly
states that revenue generated by the
airport may only be expended for the
capital or operating costs of the airport
or local airport system; it contains no
limiting language concerning “‘financial
irregularities.”” The statute further
defines expenditures for general
economic development and promotion
as unlawful use of airport revenue,
providing specific authority over
transactions that do not involve
transfers of airport revenue to other
governmental entities. See 49 U.S.C.
1710701)(2). This provision grants
authority for regulation of expenditures
for charitable and community-use
purposes.

In addition, the Congressional
mandate to establish policies and
procedures to “assure the prompt and
elfective enforcement” of the revenue
use and sclf sustainability requirements
(A9 US.CoATH07{ ) provides
statatory aathority to adopt more
detailed guidance on permitted and
profibited nses of dirport resenge.
Many airport operators have expressed
concern over the difficules of
tesponding to OIG findings of unlawfid
revenue wse without clear and specific
FAN guidance on permitted and
prohibited practices,

Finallv, the grandfathering provision
estubiishes Congressional intent to
preohibit cottain aitport resvenue
practies authorizod by shate or ol
L that do it satisdy the specific

regtrements of the grandfathe
provistons of the VLA

2o Deiiniton of Nirport Revenee

a. Procecds From Sale of Airpost
Property

The Proposed Policy inchuded
proceeds from the sale of anport
propertyin the proposed detinition of
dlrport revenue. No distinetion was
tmade between property acquired with
airport revenue and property acquired
with other funds provided by the
sponsor. In the explanatory statement,
the FAA discussed alternatives it had
considered, including limiting the
definition to property acquired with
airport revenue. (61 FR 7138} The FAA
also stated that a sponsor would be able
to recoup any funds it contributed to
finance the acquisition of airport
property as an unreimbursed capital
contribution.

Airport operators. Airport operators
ohjected to defining proceeds from the
sale of airport property as airport
revenue. ACI"AAAE argued that the
definition would reduce incentives for
airport sponsors to pursue legitimate
airport endeavors. One airport operator
argued that the definition constitutes a
transfer of wealth from the taxpayers to
the airport users. and that cities would
be less willing to contribute to future
airport profects. Another individual
operator argued that the policy should
not apply to property acquired with the
sponsor’s own funds and to property
acquired with airport revenue before
1982. This airport operator further
argues that application of the policy to
property acquired before 1982 amounts
to a taking of airport property without
Jjust compensation and without
Congressional authorization. Finally,
this operator argued that the proposed
definition appears to contradict a
portion of the FAA Compliance
Handbook, Order 5190.6A (October 2,
1989}, Paragraph 718, that states there
is no required disposition of net
revenaes from sale or disposal of land
not acquited with Foederal assistance,

Adr carriors: The NTA commented
that the use of aiport revenue for
repavment of contributions from prior
vears should be limited. According to
ATA reimbursements should be
petmitted only when the sponsor and
afrport enter o a written agreement
concerning the terms of reimbursement
hefure the service or expenditure is
pros tded.

Other commmenters. A public inferest
crgantsation oppeosed the treatinent of
procecds from the sale af aipon
property as airport tevenge Fhis
cornmenter areaed that the SELOBSGE, dn

the principal provider of adrport’s land
and capitad bas a legitimae ¢laim o
casheout the value of its fny estiments
and to use the procevds for other

Pll[ })l)ﬂf‘g.

Ihe Final Policv: The Final Policy
dovs not modify the treatment of
procecds from the sale, lease or other
disposal of attport property . Proceeds
from the sale lease or other disposal of
Ml atrport property are considered
airport res enue subject 1o the revenue-
use requirement and this policy, unless
the property was acquired with Federal
funds or donated by the Federal
government. While proceeds from
disposal of Federally-funded und
Federally-donated property are also
airport revenue, these proceeds are
subject to separate legal requirements
that are even more restrictive than the
revenue-use requirement.

As discussed in the Proposed Policy,
this definition is consistent with the
language of the original version of
section 47107(b). which applies to “all
revenues generated by the airport.”

In addition, the Airport Privatization
Pilot Program, 49 U.S.C. 47134, permits
the FAA to grant exemptions from the
revenue-use requirements to permit a
sponsor to keep the proceeds from a sale
or lease transaction, but only to the
extent approved by 65 percent of the air
carriers. An exemption would not be
required unless the proceeds from the
sale or lease of the entire airport were
airport revenue within the meaning of
section 47107(b) and 47133. Since the
proceeds from the sale of an entire
airport are airport revenue, it follows
that the proceeds from the sale of
individual pieces of airport property are
also airport revenue.

Further, section 47 107()(5){A)
establishes a six-year period during
which sponsors may claim
reimbursement for their capital and
operating contributions. This limitation
on seeking reimbursement could be
avoided through the process of
disposing of airport property, if the
proceeds of sales were not themselves
considered abrport revenue. Through
section 37107 Congress has
defined the rights of airport owners and
operators (o recover their investments in
aitport property for use for nonatrport
prrposes. Subject to the six-vear stature
of Hitations, the sponsor is entitled to
userport revennes for ieimburseent
of such cantributions. Section 47107 p)
provides that g sponsor moy also claim
interest if the FAN determines that o
spotisor i entitled to reimbursentent,
bat interest tans anly from the date on
whichithe FAN makes the
determination, As discussed helow | e
Final Policy provides flexibility (o
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strvcture batre contributions to ['n'lmi(
reimbursement over o longer period af
titne in oider to promuote tie financial
stabititv of the airport The six-vear
Himitation. which is incorporated in the
Final Policy, also addiesses ATA's
redquest for a time Hinie on the airport
v ner or operator’s ability to claim
recaupient fur past anreimbuarsed
tequests.

Fhe FAA does not accept the
~uggestion that the definition is an
unauthorized taking of sponsor property
without just compensation. First, as
noted, the definition is supported by the
1996 FAA Reauthorization Act. which
included an express pravision for an
exemption from the revenue use
restriction for sale and lease proceeds.
Second. all airport sponsors. including
the airport commenters, voluntarily
agreed to their restrictions on the use of
airport revenue when they accepted
grants-in-aid under the AIP program.
Finally, the definition does not deprive
the commenter of its property. The
proceeds {rom the disposal will still
{low to the commenter sponsor to be
used for a legitimate local public
purpose—operation and development of
the commenter's airport.

The FAA acknowledged in the
Proposed Policy that existing FAA
internal orders contain provisions on
the status of proceeds from the disposal
of airport property that are inconsistent
with this Final Policy. As stated in the
Proposed Policy, this inconsistency
does not prectude the FAA from
defining proceeds from the disposal of
airport property as airport revenue in
this Final Policy. Rather. “'the Policy
takes precedence, and the orders will be
revised to reflect the policies in this
statement.” 61 FR 7138. In addition, the
provisions in the FAA internal orders
are in conflict with the 1996 FAA
Reauthorization Act. Because of this
statutory conflict. the FAA cannot
continue to apply them.

b. Revenue Generated by Off-airport
Property

The Proposed Policy defined as
dirport revenue the revenue received for
the use of property owned and
controlled by a sponsor and used for
airport redated purposes. but not located
on the afrport,

Adrport operators The ACE NAY
ANAE and two individual abrport
aperators objected to this definition of
airport revenue. The ACE NAANAF
stated that resenaes recetved from off-
airport activ ities should ordinarily not
be cournted as airpottievenne. One
airport opetator agaed that this
definition is inconsistentwath the
statittony detititian of airport in the
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ANAL The ather airport operator ithe
State of T aiit is especially concerned
ahout revenue generated by off-airport
duty fee shaps,

Nu other comments were received,

Final Policv: The Final Policy Jdoes
wt madify the definition of airport
res enue as it pertains o off-airport
revenue  [his definition is consistent
with FAA'S prior interpretation, which
has defined as airport revenue the
revenaes received by the airport owner
or aperator from remote airpuort parking
lots, downtown airport terminals, and
off-airport duty free shops.

After enacunent of the original
rev enue-use requirement, the FAA
initiated an administrative action to
require the State of Hawaii to use its
revenue from off-airport duty free sales
in a manner consistent with section
47107(b}. In response. Congress
amended the revenue-use requirement
to provide a specific and limited
exemption to the State of Hawaii to
permit up to $250 million in off-airport
duty-free sales revenue (o be used for
construction of highways that are part of
the Federal-Aid highway system and
that are located in the vicinity of an
airport. See, 49 U.S.C. §47107(j}. The
statutory exemption would only be
necessary if the revenue from off-airport
duty free shops is airport revenue
within the meaning of the statute.

c. Royaltes From Mineral Extraction

The Proposed Policy included
royalties from mineral extraction on
airport property earned by a sponsor as
airport revenue.

Airport operators: One airport
operator objected to including revenue
from the sale of sponsor-owned mineral,
natural, or agricultural products or
water to be taken from the airport in the
definition of airport revenue. The
operator stated that the retention of
mineral rights as airport property would
represent a windfall to the airport at the
sponsor's expense; that the Proposed
Puolicy is contrary to congressional
intent and that it would take, without
compensation, valuable property rights
from the sponsor. The operator also
cited a prior decision where FAA
cone tuded the production of nacural gas
4t Erie, Pennsvivania, does not serve
vither the airport or any air
transportation pupose. The royalties
generated by such produdtion were
determined to be outside the scope of
the revene-use l‘(‘qlli“,‘”ll‘HL

Final Policy. The Final Policy retains
the proposed definition of airport
revenae to indlude the sale of sponsor
cnwented mineral, natueal apriculiieal
prodducts o swater (o be tiken from the
airport. On fuither review of the brie

interpretation in this procecding, the
FAA to fonger considers the analogy
drasanyin that interpretation between
mineral extraction and operation of a
comention center or W ater reatiment
plant——to be appropriate. Rather,
mineral and water rights repiresent a
part of the airport property and its
valie, Just as proceeds from the sale or
fease of alrpart property constitute
airport res enue, proceeds from the sale
or lease of a partial interest in the
propetty --i.e. water or mineral rights-
should also be considered airport
revenue. The FAA will not require an
airport owner or uperator to reimburse
the airport for past mineral royalty
payments used for nonairport purposes
based on the Erie interpretation.
However, all airport owners and
operators will be required to treat these
payments as airport revenue
prospectively, starting on the
publication date of the Final Policy.

With respect to agricultural products,
the FAA has always treated lease
revenue from agricultural use of airport
property as airport revenue, even if that
revenue is calculated as a portion of the
revenue generated by the crops grown
on the airport property. The definition
in the Final Policy will assure that the
airport gets the full benefit of
agricultural leases of airport property,
regardless of the form of compensation
it receives for agricultural use of airport
property.

The FAA does not consider this
interpretation to create a taking of
airport owner or operator property. As
discussed in other contexts, the
limitation on the use of airport revenue
was voluntarily undertaken by the
airport operator upon receiving AIP
grants. In addition, the revenues
generated by these activities will still
flow to the sponsor for its use for a
legitimate local governmental activity,
the operation and development of its
airport.

d. Other Issues

Fhe Final Policy includes a
discussion of the requirement of 49
LS. Co8 401 E60dN21iA). This provision
requires that taxes, foes or charges first
taking effect after August 23, 1994,
assessed by a governmental body
exclusively upon businesses ata
commercial service airportor upon
husinesses operating as a permittes of
the airport be used for acronautical, as
well as airport parposes. This ieldition
is included, at the supgestion of a
commenter, to comply svith the
statttory prosision, whichwas enacted
as section E2{d) of the 1994 FAAN
Avthoization At
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2o Pernnited Uses of Nirpors Reverninge
A Promotion nuurkening of the Airport

Congress.in the FAA Ahaorization
Act ol 1994, perniitted the tuse of afrport
res enaes for promotion of the airport by
expresshy prohibiting “use of sirpornt
res enues for general coonomic
development marketing, and
promotional activ ities unrelated w
airpaits or aisport systems.” The
Supplemental Proposed Policy cited
this law and recognized that many
airport sponsors engage in some form of
promotional ¢ffort, to encourage use of
the airport and increase the level of
service. Accordingly, the Supplemental
Notice provided that “{alirport revenue
may be used for * * * [closts of
activities directed toward promoting
public and industry awareness of airport
facilities and services. and salary and
expenses of employees engaged in
efforts to promote air service at the
airport.” 61 FR 66470.

However, the preamble to the
Supplemental Notice stated that
promotional/ marketing expenditures
directed toward regional economic
development, rather than specifically
toward promotion of the airport, would
not be considered a permitted use of
airport revenue. In addition, the FAA
proposed to prohibit the use of airport
revenue for a direct purchase of air
service or subsidy payment to air
carriers because the FAA does not
consider these payments to be capital or
operating costs of the airport.

Alrport operators: In their comments
to the original proposed policy, ACI-
NA/AAAE requested that FAA establish
a "safe harbor.” or a maximum dollar
amount [perhaps based on a percentage
of airport costs), under which an airport
could spend airport revenue on certain
promotional and marketing activities.
Greater percentage amounts would be
allowed for the costs of airport-specific
activities. while lower amounts would
be allowed for joint efforts for
campaigns and organizations that have
broader, regional marketing missions.

Several airport operators supported
this “safe harbor™ concept in their
comments to the docket for the original
Proposed Policy. One such commenter,
without teference to ACH AAAE's
remarks, suggested a cap of 5% ol an
airpart’s hudget as a safe harbor™ for
mdarketing expenses that are not directly
related o the airport or abrport system.
Furthetmaore this commenter would
Himit the ane ol adrport revenne to a
maximun share of 20 pereent of the
overalt cost ol ans jobnt project budget

ACEAAN did nor parsae the
concept of sale harbor " in theh
conunents ta the docket for the

Supplemental Polioy, focusing istead
on the discretion of the dirport operator
to use reasonable Business judgment to
Aetermine potential benefits to the
aitpart. Several airports concuried with
the ACH-NACAANAE position. and one
airport operator acdded hat joine
marketing expenses, if teasonable and
clearhv related o aviation, should be
considered an operating cost of the
airport,

Fhe ACL AAAE and several
individual girport operators commented
that an airport cannot be distinguished
from the region served by the airport,
ACL AAAE commented that the policy
should permit reasonable spending for
marketing of communities and regions
because airports are not ultimate
destinations of passengers. Therefore,
airport operators must be free to make
a reasonable attempt to increase
revenues by investing in the promotion
of their community as a destination.

Some airports specifically opposed
the ATA's suggestion of a cap, described
helow.

Alr carriers: In its comments to the
Supplemental Notice, the ATA
mentioned the concept of a maximum or
“cap” under which expenditures would
be considered reasonable. but would
apply it to efforts to promote the
services of the airport itself. The ATA
would have the policy prohibit entirely
the use of airport revenue for the
promotion of regional development.
because “expenditures by an airport to
promote local or regional economic
development—as opposed to the
services and functionality of an
airport—should not be considered
legitimate airport costs.” In regard to
cooperative or joint-marketing expenses,
the ATA focused on airport
participation in joint-marketing of new
airline services, suggesting that these
activities be limited to a 60-day
promotional period. ATA also warned
against abuses of cooperative marketing,
ity particular programs that result in
promotion of a particular airline.

The ATA rejected the airport position
that use of aiport revenue to fund
regional promotional activities is
acceptable, because airports themselves
are not destintions. Thev stated,
“Hocal governments that are also
airpart sponsors should not he
permitted to pass off tocal and regional
promotional activities in order 1o charge
suchcosts to an aitport. Indeed, many
civie organdzations and chiambers of
commerce undertake such activities
chirectly ) since continaed coonontic
developrent directly henelits the local
bustneases that constitate such
Grganisations.

fhe Finad Policy The FAN bas
moditied the prosistons on permitted
uses of aitport revenue in revard o
promotion and markering in the Final
Pulicy. The FAN has applied the
sections 47 LT and 471071 o
determine to what extent various kinds
and amounts of promotional and
marketing activities can be considered
legitimate operating costs of the mrport.
Fhe permitted uses of airport revenue
for marketing and promotion are split
into two paragraphs. V A2 and VA3
in the Final Policy - one addressing
costs that may be fully paid with airport
revenue, and one addressing costs that
may be shared. The issues of general
economic development, direct subsidies
of air carriers, the waiving of fees to
airport users and airport participation in
airline marketing and promotion is
further addressed in Section VI

The Final Policy provides, under
V.A.2, that expenditures for the
promotion of an airport, promotion of
new air service and competition at the
airport, and marketing of airport
services are legitimate costs of an
airport’s operation. These expenditures
may be financed entirely with airport
revenue, and the expenditures may
include the costs of employees engaged
in the promotion of airport services. In
addition, cooperative airport-airline
advertising of air service at the airport
may be financed with airport revenue,
with or without matching funds. The
FAA is prepared to rely on airport
management to assure that the level of
expenditures for such purposes would
be reasonable in relation to the airport’s
specific financial situation. In addition,
cooperative airport-airline advertising of
air service must be conducted in
compliance with applicable grant
assurances prohibiting unjust
discrimination in providing access (o
the airport.

For other advertising and promotional
activities, such as regional or
destination tnarketing, airport revenue
miay he used (o pay a share of the costs
only il the advertising or promotional
material includes 4 specific reference 1o
the girport. The share st be
reasonable, based on the benetits to the
airport of participation in the activ ity
The FAA construes the prohibition on
use ol airport revenues for general
eeonomic deselopment, marketing, and
promotional activities unrelated to
AIpOrts or dirport systems 1o preclude
the teliance on atrport niinagement
judgment to support the nse of airport
revente for peneral destination
adverriving containing no ceferences o
the adiport Tikewise, the prohibition
precludes adoption of aosafe harbor



